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1. INTRODUCTION 

1.1 Land tax is a State based tax that applies to owners of land.  Land tax 
applies yearly and is subject to various exemptions. 

1.2 An exemption that is applicable in each State is an exemption for land that 
is used for primary production or farming.   

1.3 Whilst each State has a form of exemption for land used for primary 
production use, the requirements of such exemption differ from State to 
State and can also vary significantly depending on the location and zoning 
of the relevant land and the extent of the primary production use on the 
land. 

1.4 Given that it is common for developers to take on the responsibility for 
holding costs after securing a site for broadacre development for sites on 
the urban fringe, it is in the developer’s interest to either maintain or obtain 
the primary production land tax exemption for the broadacre land for as 
long as possible prior to civil works commencing on the site.   

1.5 The savings that can be achieved if the primary production land tax 
exemption can apply are significant (with such savings in the millions of 
dollars in some circumstances) given broadacre land increases significantly 
in value once it is earmarked for development and it can be some years 
between a site being secured by a developer and civil works construction 
on the site commencing.   

1.6 There may also be scope in some circumstances to continue a partial 
exemption after civil works have commenced depending on how the 
development is structured and if construction works can be segregated 
from primary production use. 

1.7 It is therefore in the interests of developers to seek to rely on the primary 
production land exemption for as long a period as possible. 

1.8 This paper considers the types of issues that developers face in seeking to 
obtain and rely on the primary production exemption and considers some 
more intricate and thorny issues that can arise and how advisors can 
navigate them through the use of case studies.   

2. PRIMARY PRODUCTION EXEMPTIONS AVAILABLE IN EACH STATE 

2.1 As land tax is State based and the structure of each State’s land tax regime 
differs, the primary production exemption provisions and the requirements 
to obtain such exemption differ between States. 

2.2 An outline of the various exemptions in each State is set out below and is 
then considered in further detail in Parts 3 to 7 of this paper. 

2.3 The Victorian primary production exemption is contained in Part 4 Division 
2 of the Land Tax Act 2005 (Vic) (Vic LTA) and is comprised of three tiers 
of exemptions in section 65, 66 an 67 of the Vic LTA as follows: 

2.3.1 section 65 exempts land outside of Greater Melbourne that is used 
primarily for primary production; 
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2.3.2 section 66 exempts land that is comprised of one parcel: 

2.3.2.1 that is wholly or partly in Greater Melbourne; 

2.3.2.2 none of which is in an urban zone; 

2.3.2.3 that is used primarily for primary production. 

2.3.3 section 67 exempts that comprises one parcel: 

2.3.3.1 that is wholly or partly in Greater Melbourne; 

2.3.3.2 that is wholly or partly in an urban zone; 

2.3.3.3 that is used solely or primarily for the business of 
primary production; 

2.3.3.4 where the owner of the land meets specified 
requirements relating to carrying out the primary 
production business and being normally engaged in in 
a substantially full time-capacity in the farming 
business. 

2.4 The New South Wales primary production exemption is contained in 
section 10AA of the Land Tax Management Act 1956 (NSW) and reads as 
follows: 

2.4.1 land that is rural land is exempt from taxation if it is land used for 
primary production; and 

2.4.2 land that is not rural land is exempt from taxation if it is land used 
for primary production and that use of the land: 

2.4.2.1 has a significant and substantial commercial purpose 
or character; and 

2.4.2.2 is engaged in for the purpose of profit on a continuous 
or repetitive basis (whether or not a profit is actually 
made). 

2.5 The Queensland primary production exemption is contained in section 53 of 
the Land Tax Act 2010 (Qld) and reads as follows: 

2.5.1 land, or part of land, that is used solely for the business of primary 
production, but only if that land or the part of land used for an 
activity prescribed by regulation that is carried for the business  
and 

2.5.2 the land, or part of the land, is exempt land if it is owned by any of 
the following: 

2.5.2.1 an individual, other than a trustee or absentee; 

2.5.2.2 a trustee of a trust if all beneficiaries of the trust are 
persons mentioned in this paragraph 2.5.2; 

2.5.2.3 a relevant proprietary company; or  
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2.5.2.4 a charitable institution. 

2.6 The Western Australian primary production exemption is contained in 
sections 30C and 30D of the Land Tax Assessment Act 2002 (WA) and 
reads as follows: 

2.6.1 section 30Cprovides that land is exempt for an assessment year if, 
at midnight on 30 June in the previous financial year, the land is: 

2.6.1.1 rural land; and 

2.6.1.2 used solely for a primary production business. 

2.6.2 section 30D provides that land is exempt for an assessment year 
if, at midnight on 30 June in the previous financial year, the land is: 

2.6.2.1 non-rural land; and 

2.6.2.2 used solely for a primary production business; and 

2.6.2.3 used by one or more of the following: 

2.6.2.3.1 an owner of the land; and 

2.6.2.3.2 a person related to the owner in certain 
circumstances. 

2.7 The South Australian primary production exemption is contained in section 
5 of the Land Tax Act 1936 (SA) and provides for an exemption where land:  

2.7.1 is in outside of a defined rural area that is greater than 0.8ha in 
size and used wholly or mainly for the business of primary 
production; or 

2.7.2 is in a defined rural area that is greater than 0.8ha in size, used 
wholly or mainly for the business of primary production and 
additional ownership requirements which include a requirement of 
an individual to be engaged in farming on a full time basis. 

2.8 The Tasmanian primary production exemption is contained in section 7 of 
the Land Tax Act 2000 (Tas) and provides that land is primary production 
land if it is: 

2.8.1 used substantially for the business of primary production 

2.8.2 declared a private timber reserve under the Forest Practices Act 
1985 (Tas); 

2.8.3 permanent timber production zone land within the meaning of 
the Forest Management Act 2013 (Tas); or 

2.8.4 land in respect of which there is in effect a certified forest practices 
plan, being a plan certified by the Forest Practices Authority 
under section 19 of the Forest Practices Act 1985 (Tas) in 
accordance with the State Permanent Forest Estate Policy (Tas). 
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2.9 The Australian Capital Territory (ACT) contains an exemption for a parcel of 
rural land in section 9(1)(d) of the Land Tax Act 2004.   

3. WHAT IS THE RELEVANCE OF THE LOCATION AND ZONING OF LAND AND 
THE PRIMARY PRODUCTION EXEMPTION? 

3.1 The location and zone of a property is relevant for Victorian land as it will 
determine which of the three primary production exemption provisions (i.e. 
section 65, 66 or 67) apply. 

3.2 The concept of ‘rural land’ is important in NSW, Western Australia and 
South Australia as it determines whether additional requirements are 
required to be satisfied to obtain the exemptions.   

3.3 In NSW, land that is not rural land needs to satisfy the additional 
requirements around significant and commercial purpose or character and 
the profit making purpose that is continuous and repetitive.   

3.4 Rural land is defined in NSW to include land that: 

3.4.1 is zoned rural, rural residential, non-urban or large lot residential 
under a planning instrument, or 

3.4.2 has another zoning under a planning instrument, and the zone is a 
type of rural zone under the standard instrument prescribed under 
section 33A (1) of the Environmental Planning and Assessment 
Act 1979 , or 

3.4.3 is not within a zone under a planning instrument but the Chief 
Commissioner is satisfied the land is rural land. 

3.5 In Western Australia, non-rural land needs to satisfy the additional 
requirements of requiring the owner (or a relative) to undertake the primary 
production business.  In this regard, non-rural land means all land in the 
State: 

3.5.1 that is in the metropolitan region; or 
 

3.5.2 that is outside the metropolitan region and is zoned other than for 
rural purposes under a local planning scheme or an improvement 
scheme. 

3.6 In South Australia land that is a defined rural area is subject to additional 
requirements relating to the owner of the land.  A defined rural area 
consists predominantly of the greater metropolitan areas of Adelaide and 
Mount Gambier. 

3.7 The zoning isn’t relevant in Queensland or Tasmania as the primary 
production exemptions whereas the exemption in the ACT is only 
applicable to rural land. 

3.8 Rural land for ACT purposes is defined as follows: 

3.8.1 rateable land leased for the purpose of primary production only;  
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3.8.2 rateable land leased for the purpose of primary production and 
other purposes but used mainly for primary production; or  

3.8.3 a parcel of rateable land included in the common property of a 
community title scheme under the Community Title Act 2001, if no 
parcel of land in the scheme is 

3.8.3.1 residential land; or 

3.8.3.2 leased for a commercial purpose. 

3.9 In the Victorian context, the three exemptions become progressively harder 
to satisfy depending if the land is in ‘Greater Melbourne’ or an ‘urban zone’. 

3.10 Land in Victoria that is outside of Greater Melbourne will be exempt from 
land tax irrespective of zoning as long as it is used primarily for primary 
production which, as is explained in later parts of this paper, is significantly 
easier to satisfy than the requirements of section 67 and, whilst it is similar 
to the section 66 exemption, section 66 applying is dependant on the 
zoning of the land not becoming an urban zone. 

3.11 Advisors should therefore keep this is mind when acting for developers that 
are developing broadacre land is regional Victoria such as Geelong and 
Ballarat as these regions are clearly outside of Greater Melbourne which 
makes it easier for these developers to structure their affairs to obtain the 
benefit of a primary production exemption and maintain it in part even once 
civil construction has commenced. 

3.12 Whilst there have been disputes and cases as to whether land is on or 
outside of Greater Melbourne (see for example CSR v EHL Burgess 
Properties Pty Ltd [2015] VSCA 269), it is generally uncontroversial 
whether a property is within or outside of Greater Melbourne.   

3.13 Where a property is at least partially within Greater Melbourne, it is 
important that a developer considers whether their land is in an ‘urban 
zone’.   

3.14 ‘Urban zone’ is defined in section 64 of the Vic LTA to mean a zone, or part 
of a zone, under a planning scheme in force under the Planning and 
Environment Act 1987 (Vic) of a type declared under section (2) to be an 
urban zone.   

3.15 In this regard, the Governor in Council has by Order published in the 
Government Gazette declared specified types of zones under planning 
schemes to be urban zones for the purposes of the land tax exemption 
provisions. 

3.16 The State Revenue Office (SRO) publishes a list of the zones that fall 
within an ‘urban zone’ for land tax purposes which can be accessed from 
the following link - https://www.sro.vic.gov.au/greater-melbourne-map-and-
urban-zones 

3.17 Land on the urban fringes that is initially secured for development may 
initially be zoned Green Wedge Zone (GWZ) or Farming Zone (FZ) which is 
not an urban zone for land tax purposes.  This is particularly important in 
the Victorian context as it means the relatively easier requirements of 

https://www.sro.vic.gov.au/greater-melbourne-map-and-urban-zones
https://www.sro.vic.gov.au/greater-melbourne-map-and-urban-zones
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section 66 apply rather than the much more difficult requirements of section 
67 which is discussed in further detail later in this paper.  

3.18 Whilst land may be governed by the section 66 exemption when initially 
secured by a developer, advisors need to be conscious of any rezoning or 
change of zone into an urban zone as it may result in the section 67 
applying on a prospective basis following the rezoning.   

3.19 This issue typically arises for broadacre developments in Melbourne’s 
growth areas where land is typically zoned Urban Growth Zone (UGZ) at 
least as to part and unable to be developed until a Precinct Structure Plan 
(PSP) has been gazetted in respect of the land. 

3.20 It can be sometimes overlooked or not appreciated that whilst land is within 
the UGZ, it is not in an ‘urban zone’ for land tax purposes until the PSP 
over the land has been gazetted.  This is because whilst Part B of an UGZ 
is within an urban zone (being UGZ land that has a PSP gazetted over it), 
Part A of an UGZ is not within an urban zone (i.e. UGZ land that does not 
have a PSP gazetted over it). 

3.21 This distinction can mean that in many cases a developer is able to satisfy 
the section 66 land tax exemption requirements for many years whilst it 
works through the planning process pre-PSP and will no longer be capable 
of satisfying the section 67 exemption once PSP is gazetted. 

4. WHEN IS THE OWNERSHIP STRUCTURE AND BUSINESS OF THE 
LANDOWNER RELEVANT AND IS LEASING OF LAND TO A FARMER 
SUFFICIENT? 

4.1 The answer to this question in the Victorian context depends on whether 
the relevant exemption is section 66 or section 67 (for land at least partially 
in Greater Melbourne).   

4.2 If land is either governed by section 65 (land outside of Greater Melbourne) 
or section 66 (land partially in Greater Melbourne but not in an urban zone), 
the requirement is that land is used primarily for primary production.   

4.3 The effect of this requirement is that for section 65 and 66 exemptions: 

4.3.1 the owner of the land does not need to be the entity using the land 
for primary production purposes; 

4.3.2 the use of the land for primary production does not need to 
constitute a business. 

4.4 It is therefore not uncommon that for land acquired by developers for 
broadacre development is leased to a farmer for primary production use for 
the period prior to civil construction on the land and, in the case of land in 
Greater Melbourne but not in an urban zone, prior to it being rezoned into 
an urban zone and being governed by the stricter section 67.  In such 
cases, the farmer that leases the land does not need to carry on a business 
for the land to qualify for exemption. 

4.5 However where the land is governed by the requirements of section 67, for 
example UGZ land in Melbourne’s growth area once a PSP is gazetted 
over the land, the requirements become much more difficult for a developer 
to satisfy.   



8 

 

4.6 The requirements of section 67 are much more difficult for a developer to 
satisfy and are designed to only apply to farmers that run their own primary 
production business on their land.  Depending on the ownership structure, 
section 67 can require the owner: 

4.6.1 to carry on a primary production business and that business be the 
principal business of the owner; 

4.6.2 to be engaged full time in the business of primary production, or if 
the owner is structured as a trust for example, a beneficiary of the 
trust to be engaged full time in the business of primary production. 

4.7 This can therefore be very prohibitive and in most cases fatal for a 
developer to be able to meet the section 67 requirements.   

4.8 The recent Supreme Court case of Lotus Oaks Pty Ltd as trustee for the 
Bozzo Family Trust v Commissioner of State Revenue [2021] VSC 388 
considered the application of section 67 to a developer to a broadacre 
development in Melbourne’s West and is a good example of a case that 
illustrates how difficult it can be for a developer to satisfy the provisions.   

4.9 In that case the landowner owned land in a discretionary trust and was 
historically carrying on a farming business but began undertaking a 
residential development.  Whilst the landowner was carrying on a primary 
production business and the taxpayer argued a beneficiary undertook 
primary production on a full time basis, Garde J held that the principal 
business of the trust was not primary production as it had commenced 
significant residential development activities and the individual was not 
engaged in a full time capacity in primary production on the facts which was 
due in part to the individual also being a director of many other companies  
and being of old age and unwell. 

4.10 The ownership structure of the landholding is not relevant in the Australian 
Capital Territory, Tasmania or New South Wales as these jurisdictions do 
not impose any requirements relating to the owners or ownership structure. 

4.11 The Western Australian and South Australian provisions do however 
impose additional requirements for the owner to carry on the primary 
production business where the land is non-rural land (in respect of Western 
Australia) or is in a defined rural area (in respect of South Australia). 

4.12 The provisions in Queensland, Western Australia, South Australia and 
Tasmania require a business of primary production to be carried on which 
is a higher bar to than simply requiring primary production use as is the 
case for section 65 and 66 of the Victorian provisions. 

4.13 The New South Wales provisions do not require a business of primary 
production to be carried on for rural land.  Whilst a business of primary 
production is not technically required for non-rural land, the additional 
requirements that apply in these circumstances are similar to the indicia of 
a business so would likely require a business to be carried on in order to 
satisfy such requirements. 
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5. WHAT KIND OF PHYSICAL ACTIVITY IS REQUIRED TO SATISFY 
CLASSIFICATION AS A PARTICULAR USE? 

5.1 In Victoria, primary production is defined in section 64 of the Vic LTA as 
follows: 

"primary production" means— 

(a)      cultivation for the purpose of selling the produce of cultivation 
(whether in a natural, processed or converted state); or 

(b)     the maintenance of animals or poultry for the purpose of 
selling them or their natural increase or bodily produce; or 

(c)       the keeping of bees for the purpose of selling their honey; or 

(d)      commercial fishing, including the preparation for commercial 
fishing or the storage or preservation of fish or fishing gear; 
or 

(e)     the cultivation or propagation for sale of plants seedlings 
mushrooms or orchids; 

5.2 In New South Wales, primary production is defined in section 10AA(2) of as 
follows: 

"land used for primary production" " means land the dominant use of 
which is for-- 

(a)  cultivation, for the purpose of selling the produce of the 
cultivation, or 

(b)  the maintenance of animals (including birds), whether wild or 
domesticated, for the purpose of selling them or their natural 
increase or bodily produce, or 

(c)  commercial fishing (including preparation for that fishing and 
the storage or preparation of fish or fishing gear) or the 
commercial farming of fish, molluscs, crustaceans or other 
aquatic animals, or 

(d)  the keeping of bees, for the purpose of selling their honey, or 

(e)  a commercial plant nursery, but not a nursery at which the 
principal cultivation is the maintenance of plants pending their 
sale to the general public, or 

(f)  the propagation for sale of mushrooms, orchids or flowers. 

5.3 In the ACT, primary production is defined to means 

5.3.1 production resulting directly from: 

5.3.1.1 cultivation of land; or  

5.3.1.2 keeping animals for their sale, bodily produce or 
natural increase; or 
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5.3.1.3 fishing operations; or  

5.3.1.4 forest operations; and  

5.3.2 the manufacture of dairy produce by the person who produced the 
raw material used in that manufacture. 

5.4 Western Australia provides that land is used for primary production if it is 
used for any of the following: 

5.4.1 the growing or rearing of plants (including trees, fungi or any crop) 
for the purpose of selling them, parts of them or their produce; 

5.4.2 the breeding, rearing or maintenance of living creatures for any of 
the following purposes (produce animals): 

5.4.2.1 selling them, or their progeny, for food; 

5.4.2.2 the production or collection of their skins, shells or 
bodily produce; 

5.4.2.3 selling parts of them or their skins, shells or bodily 
produce; 

5.4.3 the breeding, rearing or maintenance of produce animals for the 
purpose of selling them or their progeny: 

5.4.3.1 for stud purposes; or 

5.4.3.2 to be used for a purpose set out above; 

5.4.4 the breeding or rearing of horses for the purpose of selling them or 
their progeny. 
 

5.5 In Tasmania, the business of primary production means any one or more of 
the following carried out in a business-like manner with a reasonable 
expectation of profit: 

5.5.1 cultivating land to sell the produce of the cultivation; 

5.5.2 maintaining animals or poultry for sale or selling their natural 
increase or bodily produce; 

5.5.3 keeping bees to sell their honey; 

5.5.4 commercial fishing and cultivating aquatic plants or animals, 
including the preparation for fishing and the storage and 
preservation of fish and fishing gear; 

5.5.5 cultivating or propagating for sale plants, seedlings, mushrooms or 
orchids. 

5.6 In South Australia, the "business of primary production" means the 
business of agriculture, pasturage, horticulture, viticulture, apiculture, 
poultry farming, dairy farming, forestry or any other business consisting of 
the cultivation of soils, the gathering in of crops, the rearing of livestock or 
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the propagation and harvesting of fish or other aquatic organisms and 
including the intensive agistment of declared livestock; 

5.7 In Queensland, under s.2 of the Land Tax Regulation 2021 (Land Tax 
Regulation), the following primary production activities are prescribed: 

5.7.1 maintaining animals for the purpose of selling the animals or their 
bodily produce, including their natural increase 

5.7.2 cultivating land for the purpose of selling produce 

5.7.3 propagating or cultivating plants or mushrooms, for the purpose of 
selling the plants or mushrooms or produce from the plants, 
whether the plants or mushrooms are grown: 

5.7.3.1 in sand, gravel or liquid, without soil and with added 
nutrients 
or 

5.7.3.2 in the ground or in pots, bags or containers 

5.7.4 planting or tending trees in a plantation or forest for the purpose of 
selling the trees or produce from the trees 

5.7.5 an activity, other than an activity mentioned in paragraph (a), (b), 
(c) or (d), that is agriculture, dairy farming or pasturage 

5.7.6 an activity that is: 

5.7.6.1 directly related to, and carried out to support, an 
activity mentioned in any of paragraphs (a) to (e) 
and 

5.7.6.2 carried on for the same business of primary production 
mentioned in section 53(1) of the Qld Act. 

5.8 Whether physical use of the land satisfies the definition of use as being 
primarily for primary production is ultimately a question of fact having 
regard to the activities being undertaken on the land by the farmer. 

5.9 If section 65 or 66 is the applicable exemption, as noted in part 4 of this 
paper, it does not require the use to constitute a business.  Whilst a 
business is not required the SRO is of the view that the use of the land by 
the farmer still needs to be more than minimal or token use.  For example 
the SRO provides the following example on its website: 

Land outside greater Melbourne comprising 10 hectares is used to 
graze a total of 8 cattle for 6 months of the year. The primary 
production activity is minimal and does not have the requisite 
degree of substance and intensity to overcome the proposition that 
the land is substantially unused. The land is not regarded as used 
primarily for primary production and is not exempt. 

5.10 This was the issue in the 2014 VCAT case of Frontlink Pty Ltd v 
Commissioner of State Revenue (Review and Regulation) [2014] VCAT 
1213 where the member considered whether the physical use was enough 
to constitute use for primary production and said the following: 
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The definition in s.64(1)(b) of the LTA relevantly means for the 
present purposes that there must be animals maintained on the 
land for the purpose of selling them or their natural increase. As I 
have previously stated, the parties have agreed that the only 
relevant animals for the purpose of s.66 in this proceeding are the 
cattle. 

I find that on 31 December 2008 there were 7 cattle on the whole 
of the land. They were Friesian cattle but they were not on the land 
for the purposes of their milk. In fact the cattle were not being 
milked at all. I further find, that none of those cattle were pregnant 
at the relevant time. Neither had any steps been taken to 
impregnate the cattle at that time. Ms Waterston gave evidence 
that she brought a bull onto the land some time in 2009. In order to 
determine, the purpose for which the 7 cattle were being 
maintained on the land, it is proper that I should look at the 
objective facts. As I have previously stated the 7 cattle were a 
Friesian breed. It is known in the farming industry and Ms 
Waterston agreed, that this is a breed primarily used for milk. It is 
not a breed usually used for the purpose of meat production. Ms 
Waterston also agreed that she did not milk the cows and did not 
intend to milk the cows, she said she intended to increase the herd 
for meat production. 

5.11 The factors that are relevant to determine whether the physical use of the 
land is primarily for primary production have been held to include the 
following: 

5.11.1 the physical area used relative to the total area of land – e.g. the 
number of cattle on the property relative to the maximum carrying 
capacity of cattle; 

5.11.2 whether the property is divided into paddocks and the extent of 
fencing used on the property; 

5.11.3 the extent of farm buildings on the land such as hay sheds, 
machinery sheds etc; 

5.11.4 use of agricultural equipment and machinery held and used on the 
property; and 

5.11.5 physical improvements such as fencing, pasture improvements, 
weeding and water sources on the property. 

5.12 It is also important to appreciate that the definition of primary production 
include a purpose requirement so it is not sufficient that the physical use is 
just for cultivation or maintenance of animals but must also be for the 
purpose of selling the produce of cultivation or in the case of cattle, for the 
purpose of selling them or their natural increase or bodily produce. 

5.13 The importance and relevance of the purpose of the physical use was 
highlighted in the Supreme Court of Appeal case of CDPV Pty Ltd v 
Commissioner of State Revenue [2017] VSCA 89 where it held that whilst 
the physical use of the land was cultivation, the purpose of the cultivation 
was not for sale.  In this regard, McLeish JA said the following at 62: 



13 

 

62 In the present case, the judge was not satisfied that the 
applicants had established the requisite purpose. The inherent 
likelihood that a person who grows a crop will sell it if possible 
does not necessarily suffice to establish that the primary use of the 
land was growing a crop for that purpose. The prospect of sale 
may be merely incidental to a different purpose, so that the land is 
properly characterised as being used primarily for cultivation for 
that other purpose.  

5.14 Agistment of cattle and livestock can therefore also qualify as primary 
production provided the owner of such cattle or livestock has the purpose of 
selling them or their natural increase or bodily produce. 

5.15 In the context of section 67 in the Victorian context, there are additional 
requirements that the physical use constitutes a business of primary 
production and the principal business of the taxpayer.  Ginnane J made the 
following comments on this requirement in the Supreme Court case of 
Mould v Commissioner of State Revenue [2014] as follows: 

78 The word “business” in s 67 of the Act, which is not defined, is 
to be given its ordinary meaning. It refers to activities engaged in 
for the purpose of profit on a continuous and repetitive basis. The 
context in which the word “business” is used often reflects that it is 
a “wide and general” word. Whether an activity is, or activities are, 
a business is a question of fact, to be answered by examining all 
the relevant features of the activity or activities. 

79 In Ferguson v Federal Commissioner of Taxation, Fisher J, as 
a member of the Full Court of the Federal Court of Australia, in 
considering whether the activity of a taxpayer who leased five 
cows, with the view, on his retirement from the Navy, to 
purchasing a grazing property and raising cattle, constituted the 
carrying on of a business for the purpose of gaining or producing 
assessable income, entitling the taxpayer to claim deductions, 
stated: 

It is necessary to give consideration to the essential nature of the 
activity, and the question whether it has the characteristics of a 
business is primarily a matter of general impression and degree.  

80 The Full Court decided that the taxpayer was carrying on a 
business. The activities were undertaken in a systematic, 
commercial and organized manner. 

5.16 Similar to section 67 in the Victorian context, physical use must amount to 
business in following circumstances: 

5.16.1 non-rural land in Western Australia; and  

5.16.2 in the Queensland, South Australian and Tasmanian provisions. 

5.17 As noted above, New South Wales contains the additional requirements for 
non-rural land being ue that : 

5.17.1 has a significant and substantial commercial purpose or character, 
and 
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5.17.2 is engaged in for the purpose of profit on a continuous or repetitive 
basis (whether or not a profit is actually made). 

5.18 Relevant factors in this context for NSW for these requirements include the 
following: 

5.18.1 the physical size and scale of the primary production activity; 

5.18.2 the repetition and regularity of the activity; 

5.18.3 the actual production from the land compared to the expected 
production; 

5.18.4 the intensity of the primary production activities; 

5.18.5 the history and future prospects in relation to income, costs and 
profit; 

5.18.6 the size of the profits having regard to the value of the land; 

5.18.7 the characteristics of other businesses within the industry; 

5.18.8 the expected commercial viability of the business in the 
foreseeable future; and 

5.18.9 whether the primary production activity is a commercially viable 
use of the land 

6. WHEN IS LAND USED FOR PRIMARY PRODUCTION AND WHEN IS IT 
CONSIDERED USED FOR RESIDENTIAL DEVELOPMENT? 

6.1 Given that developers are ultimately going to use the land for residential 
development, there can sometimes be a question of when does the use 
become residential development and when is it primary production. 

6.2 In a section 65 and 66 Victorian context, a consideration of the use of the 
land only considers the physical use and whether that physical use is 
primarily for primary production.  If it is determined that the land is primarily 
being physically used for primary production that should be sufficient for the 
exemption to apply notwithstanding the developer may be undertaking 
development activities in respect of the land such as engaging consultants, 
surveying the land or applying for planning permits. 

6.3 There may also be circumstances where a development has commenced 
and the land is used for both purposes.  In such circumstances, and in 
particular for section 65 Victorian land tax purposes, if part of the land is still 
being used for primary production and can is separated from the 
development land (e.g. by way of fencing for example), the exemption 
should still be able to apply to the part being used for primary production.  

6.4 If however the relevant exemption is section 67 in Victoria, it can be 
necessary to weigh the use of the land in a primary production business 
against a residential development business use and determine which one is 
the principal business of the taxpayer.  The SRO and a Court would 
generally weigh all the facts and circumstances to determine the principal 
business of the taxpayer.  The following comments made in the recent 
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Lotus case illustrates how Courts can conclude on such matters where 
Garde J made the following comments at 206 an 207: 

206 Over the relevant period, and during a period not overlong and 
not overshort within which the 31 December preceding each 
relevant year falls, the appellant conducted the business of 
cultivating crops for sale, but it also conducted major businesses 
of residential subdivision, animal husbandry through the breeding 
and fattening of cattle and sheep, and the sale of wool. Each of 
these businesses were significant businesses of the appellant. By 
31 December 2014, residential subdivision was a rapidly growing 
and profitable business of the appellant. It is very likely that it was, 
by that time, the appellant’s most important business. It remained 
the appellant’s most important and profitable business throughout 
the relevant period. 
 
207 In the circumstances that I have described, I am not satisfied 
on the evidence available that the appellant has discharged its 
onus of proof, or shown on the balance of probabilities, that 
primary production of the type carried on on the subject land (i.e. 
the cultivation of crops for sale) was the principal business of the 
Bozzo Family Trust at the relevant times. 

6.5 The actual physical use of the land has also been confirmed as the relevant 
test in the New South Wales context as was confirmed in the NSW Court of 
Appeal’s decision in Chief Commissioner of State Revenue v Metricon Qld 
Pty Ltd [2017] NSWCA 11.   

6.6 Furthermore, given the definition of primary production in NSW contains a 
dominant use test, a similar analysis is required of the physical use of the 
land to determine whether the dominant use is primary production 
compared to any physical development activities being undertaken on the 
land.   

6.7 The Queensland provisions are also based on physical use as is confirmed 
in Revenue Ruling LTA053.1.3 which also provides the following example 
between use for primary production and when such use may become use 
for development as follows: 

Example 2 

The owner of a large rural property intends to develop the land into a 
housing estate once council approval has been obtained. The land is 
presently leased to Sam who runs 1,000 head of cattle on the property 
because it has adequate pasture and water supply. 

The present, actual and physical use of the land by Sam for the 
maintenance of animals (cattle) would be the purpose for which the land 
is used, rather than the potential future or notional use of the land by the 
owner. 

Once any earthworks or clearing of trees commenced on the land to 
develop the housing estate, the land would no longer be used solely for 
the business of primary production. 

6.8 The ACT, Tasmania and South Australia requires similar analysis and 
referred to being used ‘mainly’ or ‘substantially’ for primary production 
whereas Western Australia refers to the sole use for primary production. 
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7. WHAT ARE TYPICAL ISSUES THE REVENUE OFFICES CONSIDER WHEN 
INVESTIGATING PRIMARY PRODUCTION EXEMPTIONS? 

7.1 Whilst the Victorian SRO may grant a primary production exemption on 
application and apply such exemption on a year by year basis, it still has 
the ability to commence an investigation within 5 years after an assessment 
is issued to investigate whether a taxpayer satisfied the requirements of an 
exemption.   

7.2 It is typical that this occurs in the context of broadacre land when a PSP is 
gazetted over UGZ zoned land as that is the point in time land moves from 
the section 66 to 67 exemption.  The SRO would typically issue an 
investigation letter to investigate whether the taxpayer satisfied the section 
66 exemption for the past 5 years and whether it satisfies the section 67 
exemption going forward. 

7.3 Each revenue office in other Australian State and ACT jurisdictions 
contains similar review and investigative powers. 

7.4 Given the onus is on the taxpayer to prove its case, it is critically important 
that contemporaneous documentation is maintained and kept to 
substantiate the primary production use.  The following issues and 
information is usually sought by the various revenue offices in any 
investigation: 

7.4.1 whether there is a formal lease or licence agreement in place 
between a farmer and a developer for the use of the land; 

7.4.2 whether the farmer or landowner has registered the land for 
primary production with the relevant authority; 

7.4.3 the revenue offices will seek detailed information around the 
physical use of the land at all relevant times including purchase 
and sale of crops or livestock, whether there was any breeding of 
stock, the capacity of land for farming, whether maintenance of the 
property such as weeding and fencing occurred; and 

7.4.4 documentation is extremely important such as financial 
statements, purchase and sales reports, receipts of sales and 
expenses, photo documentation and records of what activities the 
farmer undertook on the land each year. 

7.5 In the case of a section 67 exemption in the Victorian context and other 
States that require a business to be carried on, detailed evidence that can 
substantiate a business of primary production and that business being the 
principal business of the taxpayer is required.  Evidence must also 
substantiate the individual required to be a full time farmer is also satisfied 
for the relevant States that contain this requirement. 

7.6 It is therefore important that advisors ensure that developers engage 
farmers on a formal basis and require detailed and contemporaneous 
documentation to be maintained and kept to support any primary 
production exemption investigation by the relevant revenue office.  Such 
information is also critical should the matter proceed to litigation.   


